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Serbia. It is clear that the EU demands on democratisation in the Serbia; European Union
Western Balkan region are crucial in achieving the respect for good
governance principles. Even though the membership perspective
might be a promising instrument to promote good governance in
external countries, the main causal mechanisms have to be identified
in order to provide facts for this assumed causality. Conditionality
serves in this context both as a EU promising tool to promote good
governance and as a theoretical framework to explain causalities
between the EU membership perspective and the implementation
of good governance principles in Serbia. However, progress in the
area can hardly respond to the integration that Serbia aspires to in
its relation with the EU. Looking to the European Commission’s latest
report on the country’s progress, there are several internal constraints
to the implementation of good governance principles, such as
corruption and organized crime. The article aims to uncover Serbia’s
progress towards good governance principles. The main question is
to find out if conditionality is working in this case, and if not, what are
the main reasons why not.

In practice good governanceinvolves promoting therule of law, tolerance of minority and opposition
groups, transparent political processes, an independent judiciary, an impartial police force, a
military that is strictly subject to civilian control. A free press and vibrant civil society institutions,
as well as meaningful elections. Above all, good governance means respect for human rights.

Kofi Annan, Preventing War and Disaster: 1999 Annual Report on the Work of the Organization

Introduction

The principles of good governance, namely transparency, participation and accountability,
are closely associated with the way public institutions manage their resources and provide
their services efficiently, free of abuse or discrimination. Poverty and corruption are often
rooted in the malfunction of governments in complying with sound public affairs manage-
ment criteria (Hofer 2011). Good governance is also about citizens having the possibility to
hold decision-makers accountable for their actions and enhancing citizens' participation in
public and political life.
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This article explores the role of the European Union (EU) in the implementation and
promotion of good governance principles in Serbia. It is clear that EU demands on democ-
ratization in the Western Balkan countries are crucial in achieving respect for good govern-
ance principles (Panebianco and Rossi 2004, 20).

The EU uses the same set of foreign policy instruments to promote good governance
across its external relations: political dialogue, conditionality and assistance. As the democ-
ratization of non-member states is both a normative and strategic aim of the EU, good
governance is a main element of its foreign policy. It is reflected in its relations with third
countries in general, and in the enlargement policy, in particular. Even though the member-
ship perspective might be a promising instrument to promote good governance, the main
causal mechanisms have to be identified in order to provide facts for this assumed causality.
Conditionality serves in this context both as an EU promising tool to promote good govern-
ance and as a theoretical framework to explain causalities between the EU membership
perspective and the implementation of good governance principles in Serbia.

However, progress in this area can hardly respond to the integration that Serbia aspires
to in its relation with the EU. Looking at the European Commission’s latest report on the
country’s progress, there are several internal constraints to the implementation of good
governance principles, such as corruption, lack of independence, transparency and account-
ability in key institutions and organized crime.

This article aims to uncover Serbia’s progress towards good governance principles. The
main question is to find out if conditionality is working in this case, and if not, what are the
main reasons why not.

The article is divided into three parts. In the first, we present a brief conceptualization of
good governance and try to assess under which conditions conditionality is a successful
strategy to promote good governance principles. In the second part, we argue that condi-
tionality strategy has some limitations for this purpose. Looking to basic literature and to
some EU official reports, there is still a huge gap between how conditionality works at the
legal and societal levels. In the third part, we analyse Serbia’s path towards the EU and the
results of the conditionality strategy regarding respect for and implementation of good
governance principles. We then conclude that in Serbia good governance principles are
difficult to achieve due to two complex problems: corruption and organized crime. In this
part, we use reports from United Nations organizations and non-governmental organizations
such as Transparency International, and interviews that were carried out with some repre-
sentatives of non-governmental organizations in Belgrade in March 2014.

The importance of good governance in transition countries

Good governance has been considered an important factor in the transition processes that
the Western Balkan countries embarked on since the beginning of the twenty first century.’
The main objective is to join the EU. Both the research community and the policy-makers
dealing with political and socio-economic changes in the region normally use the “good
governance” concept to analyse the evolution of the democratization process in this group
of countries. This is especially due to the Europeanization process and the generally high
level of international involvement in the region (RRPP 2013).

Good governance is essential to democratic consolidation and economic development
since it promotes trust in government (RRPP 2013). This concept and its meaning have been
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strongly promoted and supported by several international organizations such as the World
Bank? or the Organisation for Security and Cooperation in Europe, and in the last decades
(IFAD 1999), by the EU, within the enlargement process, in a first moment regarding central
and eastern Europe and since 2000, in the Western Balkan region.

The EU's enlargement policy has been perhaps the most powerful tool in promoting good
governance in its neighbourhood (Brozel 2010, 9). Accession to the EU requires acceptance
of European law (the “acquis”), compliance with the “Copenhagen criteria,” ensuring “stable
institutions that guarantee democracy, the rule of law, human rights” (European Council
1993), and the participation of citizens in decision-making processes, a fight against corrup-
tion and transparency of state affairs (RRPP 2013).

Although this group of countries, with the perspective of EU accession, has already
adopted some important and difficult reforms, it is still characterized by high levels of bureau-
cracy, corruption, informal practices and lack of transparency and accountability of public
institutions. The persistent authoritarian and nationalistic values and norms within the soci-
eties in question are considered a heavyweight that these countries have to carry in their
road towards the EU (Dzihic 2012).

There is no single and exhaustive definition of “good governance,” nor is there a delimi-
tation of its scope. The term is used with great flexibility; this is an advantage, but also a
source of some difficulty at the operational level. According to the United Nations Human
Rights: Office of the High Commissioner:

depending on the context and the overriding objective sought, good governance has been said

at various times to encompass: full respect of human rights, the rule of law, effective participa-

tion, multi-actor partnerships, political pluralism, transparent and accountable processes and

institutions, an efficient and effective public sector, legitimacy, access to knowledge, information
and education, political empowerment of people, equity, sustainability, and attitudes and values

that foster responsibility, solidarity and tolerance. (UNHR 2012)

We can thus affirm that good governance is the process whereby public institutions conduct
public affairs, manage public resources and guarantee the realization of human rights in a
manner essentially free of abuse and corruption, and with due regard for the rule of law.

In 2012, the Enlargement strategy of the European Commission identified “good govern-
ance, the rule of law, administrative capacity, unemployment, economic reform and social
inclusion” as the major challenges for the Western Balkans (European Commission 2012).
Moreover, the annual reports of the European Commission, which evaluated the progress
of each country regarding the political and economic criteria for accession, emphasize the
respect for good governance principles as essential in getting EU support.

The concept of “good governance”was introduced by the EU in 2001 with the document
“Governance in the European Union: A White Paper” (European Commission 2001). In this
text, the EU articulated five basic principles of good governance: openness, participation,
accountability, effectiveness and coherence (European Commission 2001, 10), each of them
being essential for the establishment of democratic governance. In fact, all these principles
provide the foundation for democracy and the rule of law, and in practice, can be translated
into certain tangible things, such as: free, fair and frequent elections; a representative leg-
islature that makes laws and provides oversight; and an independent judiciary that interprets
laws (Cheema and Maguire 2002, 8). They also translate into a guarantee of human rights
and the rule of law, and transparent and accountable institutions (Cheema and Maguire
2002). Good governance also decentralizes authority and resources to local governments
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to give citizens a greater role in governance (Cheema and Maguire 2002). Finally, good
governance ensures that civil society plays an active role in setting priorities and making
known the needs of the most vulnerable people in society (United Nations 2014).

The principles of good governance are effective in post-conflict societies as a neutral and
practical set of measures meant to advance the rebuilding of nations and to reset a funda-
mental link between civil society and state institutions (Caluser and Salagean 2007, 14).

Good governance is an important means to achieve larger ends, namely equitable and
sustainable development, security and conflict prevention. But we can consider it also as a
valuable objective for EU policy as an end in itself, where larger and more representative
proportions of citizens benefit from participating in public affairs, institutions are more trans-
parent and accountable, and the rights of individuals are protected, respected and fulfilled
in ways that are consistent with international human rights standards (Landman and Larizza
2010, 3).

After the white paper, many other EU documents mentioned the importance of good
governance. In 2006, the EU identified good governance, democracy and respect for human
rights as vital to the process of “sustainable development and as a major objective of EU
development policy” (European Commission 2006, 3). The document entitled “Governance
in the European Consensus on Development: Towards a harmonised approach within the
European Union,” asserts that:

in an increasingly globalised and interdependent world, peace and security hang to a great

extent on the political will and ability of governments and institutions to pursue policies geared

to the rule of law, the protection of human rights, democratic governance, eradicating poverty,

promoting sustainable development and reducing the inequalities that lie at the root of the

main challenges facing the world. (European Commission 2006, 3)

According to the European Basic Treaties,

the Union’s primary strategic goal should be to maintain its values, support and consolidate

democracy, the rule of law, human rights and international law principles through external

actions. The EU should practice these principles in efforts to promote global governance policies

and realise its goals. (Ling 2013, 92)
This was done in 2000, when the concept of good governance (based on human rights,
democracy and rule of law) was included in the Cotonou Agreement, “becoming a funda-
mental element of the relations between the EU and African, Caribbean and Pacific countries
and subject to regular monitoring that determined the amount and means of foreign aid
administered to these regions” (Ling 2013). Through trade and foreign aid, the EU seeks to
export its values by associating trade and development with political issues. In addition, in
2004, when the EU conceived the European Neighbourhood Policy, it expressed the principle
that“the privileged relationship with neighbours will build on mutual commitment to com-
mon values. The level of ambition of the EU’s relationship with its neighbours will take into
account the extent to which these values are effectively shared” (European Commission
2004, 3). And, concerning the Western Balkans, this was done through the Stabilisation and
Association Process, which was launched in June 1999, and was strengthened at the
Thessaloniki Summit in June 2003.

In its external relations, the EU embraces democracy promotion and good governance
as a crucial feature of its role in the world. This involves “the rights of citizens on the road to
sustainable development”and includes:
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respect of human rights and fundamental freedoms ... support for democratisation processes

... respect for the rule of law ... access for all to an independent justice system ... and a gov-

ernment that governs transparently and is accountable to the relevant institutions and to the

electorate. (European Commission 2006, 5)

The EU’s focus on the performance of public institutions and issues related to the access
to justice and the control of government institutions is also confirmed by the Instrument for
Pre-Accession Assistance (IPA) (Council of the European Union 2006). This EU financial instru-
ment aims to strengthen institutional capacity, cross-border cooperation, economic and social
development for countries engaged in the accession process to the EU (Council of the European
Union 2006). In the case of Serbia, the country benefits from two EU main supports which
constitute attractive incentives for its path: politically, the High Representative appointed a
Personal Representative based in Belgrade to work closely with the Serbian Government on
all political and rule of law issues; financially, there is Serbia’s national IPA. In 23 December
2013, the European Commission adopted the 2013 national programme for Serbia under the
IPA.“The €178.7 million programme will help Serbia to implement reforms in key areas such
as rule of law, public administration, social inclusion, private sector development, transport,
environment, energy and agriculture” (European Commission 2013c). These reforms are vital
for the country’s European integration process, helping Serbia “in the area of rule of law by
supporting the implementation of national strategies for the fight against corruption, improv-
ing the prison system and strengthening the independence and competence of the judicial
system” (European Commission 2013c). EU funds have already helped the country to adopt
important steps regarding good governance, such as the National judicial reform strategy
(2006), the Reform of the correctional system in Serbia (2005), the National anti-corruption
strategy (2005) and its implementation plan from one year later, the National strategy for the
fight against organised crime (2009), and the related Integrated Border Management Strategy
(2006) and the Customs Risk Analysis and Risk Management Strategy (2008).

Conditionality

Conditionality is one strong Europeanization instrument that gives the EU significant influ-
ence in transferring to the applicant countries its principles, norms and rules, as well as in
determining their institutional and administrative structures. It also associates the gradual
development of the EU’s relations with the particular countries to the accomplishment of
political and economic conditions by the latter. As Schimmelfennig (2005, 127) stated, polit-
ical conditionality is “a strategy of reinforcement used by international organisations and
other international actors to bring about change and stabilise political change at the state
level” In the same context, Smith (1998) presents a wider, more EU-relevant, definition of
political conditionality. According to Smith “political conditionality entails the linking, by a
state or international organisation, of perceived benefits to another state (such as aid), to
the fulfilment of conditions relating to the protection of human rights and the advancement
of democratic principles” And, as Schimmelfennig and Sedelmeier (2004) identify it, the
strong emphasis on conditionality rendered accession into a predominantly technical and
administrative process of rule-transfer.

Since the end of the cold war, the EU has been applying political conditionality and during
this time, a qualitative adjustment has been made. Conditionality is no longer based on
promises, but rather premised on assessments of performance by the candidate countries.
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This means “compliance is induced not so much by incentives and coercion as through
education and teaching by the international institutions and learning at the national level”
(Checkel 2000, 5).

As an EU foreign policy strategy for promoting political and economic reforms in third
countries, political conditionality can be seen as positive or negative. Positive conditionality
corresponds to the promise of a benefit in return for the fulfilment of a predetermined
condition and is frequently used in the deliverance of economic assistance, as well as in the
perspective of EU enlargement (Cierco 2011, 144). Negative conditionality is understood as
a punishment if a precise obligation is absent, and results in most cases in sanctions (Tocci
2008, 882). So, conditionality can be used to promote good governance by combining
appealing rewards with certain conditions of democratic development.

As Reinhard states (2010, 200), conditionality as a strategy depends on one basic condi-
tion: two actors have to be in place with certain interests. In this case, the Serbian government
and the EU have to be capable of acting in general, plus acting rationally on a consistent
cost-benefit calculation. According to Janine Reinhard (2010, 200), “the incentives offered
by one actor can be either social (national and international prestige and appreciation) or
material (financial aid or trade liberalisation), but they have to be of certain attractiveness”
for one of the actors which, in this case, is the Serbian government. Reinhard identifies the
following as being the main characteristics of conditionality: “conditionality is a top-down-
approach acting in a state-to-state constellation; conditionality works on a formal, direct,
short-term level; conditionality depends on clear conditions; compliance with these condi-
tions can be observed and measured” (2010, 200). But, if conditionality is a “top-down
approach in a state-to-state constellation,”it can only produce changes at the governmental
level, in other words, the democratization process can only be influenced top-down, by
governmental elites. As Reinhard (2010, 202) concludes in her article, key actors of a democ-
ratization process, namely civil society, economic elites, political parties, the administration
or judiciary at a local or regional level cannot be reached through conditionality.

Looking at this argument, we can thus affirm that conditionality works when it is necessary
to elaborate reforms in the legal frameworks of the justice or the administrative sector. At
this level, it is up to the government either to accept, or not, these changes according to the
EU orientations and guidance. Taking into account the significant amount of EU legislation
that has been absorbed in recent years in important areas such as the justice sector, we can
argue that in Serbia, the strategy of conditionality has been functioning at the administrative
and government level. However, at the societal level, the situation is completely different.
When we observed the implementation and the respect of these legal frameworks by society
in a daily basis, conditionality reveals its real limitations, especially in a region like the Western
Balkans, or in a country like Serbia. As we are going to argue in the next part of the article,
the heritage from the past, the strong influence of ethno-nationalism, the culture, values
and the perceptions of society regarding democracy, understood as freedom of the collec-
tive, and not as freedom and equality of individuals, continue to challenge the development
of democracy and the implementation of democratic values in this group of countries. A
change of mentality and culture cannot be reached by a state-centred top-down approach
as conditionality. And this is the main problem in the Serbian case. While the legal basis has
developed further, the implementation of laws needs to be seriously strengthened and
respected by society in general.
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Good governance in Serbia

The most important prerequisite of good governance is security governance, which assures
a framework for the application of all other conditions (Caluser and Salagean 2007, 14).
Security problems appear in all post-conflict societies. Problems such as weak state institu-
tions, inability of the legal institutions? to control crime and erosion of the judiciary system
are a threat to peace and to the transition processes. Organized crime, for example, chal-
lenges the security of individuals and the community, both internally and internationally.
Thus, well-functioning legal institutions and governments bound by the rule of law are
essential to good governance. Weak legal and judicial systems, where laws are not enforced
and non-compliance and corruption prevail, undermine respect for the rule of law, and cause
economic degradation (Treisman 2000). Thus, promoting the development of the rule of
law, democratic principles and better governance, with an independent, transparent,
accountable and efficient judicial and legal system, and a government that applies fair and
equitable laws, must be at the centre of any reform process (UNHR 2012). This involves
changes to long-standing practices, entrenched interests, cultural habits and social and
religious norms.

Although a new institutional framework has been slowly and gradually put in place
regarding the fight against corruption and good governance of key institutions, there is still
a huge gap in Serbia between established norms and institutions and how things are done
in practice. Thus, democratic practices have yet to become consolidated and acquire validity
and stability.

Serbia demonstrated its clear orientation towards becoming an EU Member State when
it submitted a request for EU membership in December 2009. In March 2012, the European
Council granted the status of candidate country to Serbia and, in June 2013, it decided on
opening accession negotiations. European integration as a basic strategic-political orienta-
tion and as a strategic framework for the overall democratic and economic development of
Serbia, implies continuing the European integration process and fulfilling numerous, com-
plex and difficult reforms in key areas of the rule of law, particularly judicial reform and
anti-corruption policy, and independence of key institutions (European Integration Office
2011, 11).

For now, Serbia is considered by the European Commission (2013a, 4) to have a“satisfac-
tory track record in implementing the obligations of the Stabilisation and Association
Agreement.”In December 2012, the Serbian government adopted an action plan to pursue
the findings of the Commission’s 2012 progress report and, in February 2013, it approved a
National Plan for the Adoption of the Acquis for the period 2013-2016. This replaced the
National Programme for Integration for 2008-2012 under which 88% of the planned legis-
lation was reported having been ratified (European Commission 2013a, 7).

In the last years, the Parliament’s work has been made more transparent and it has enacted
several important laws aiming at alignment with the EU acquis but, although “the framework
regulating the consultation process has been improved,” the European Commission deems
that its “implementation needs to stepped up” (European Commission 2013a, 8).

Ourargument is that the greatest threats to good governance in Serbia come from corruption,
organized crime, violence and poverty, all of which undermine transparency, security,
participation and fundamental freedoms. New laws in important areas such as the civilian
oversight of the security forces, judicial system, fight against corruption and organized crime



8 (&) T.CIERCO

and regarding the human rights and the protection of minorities, have been adopted following
the EU instructions. However, although the legislative and institutional framework for the reform
of the judicial sector and the fight against corruption and organized crime is in place, the
European Commission argues that further efforts are needed to ensure “full implementation
of the legal framework and international instruments” (European Commission 2013a, 8).

Overall, in the two last European Commission reports about Serbia’s progress towards
the EU, the reference to the fact that the implementation of laws in Serbia needs to be seri-
ously strengthened is constant, stating that the problem is not the legislative framework,
but its slow enforcement and implementation. One good example is the new law on Public
Procurement. Although it was adopted to increase transparency, preventing corruption and
conflicts of interest, it needs still to be fully implemented. The same happens in crucial sectors
of the rule of law like the justice sector.

Looking at judicial reform in Serbia, it is possible to argue that this is in a good track after
the adoption of a new national judicial reform strategy for the period 2013-2018. For the
European Commission (2013a, 39), “this strategy is built around the key principles of inde-
pendence, impartiality and quality of justice, competence, accountability and efficiency of
the judiciary!” A set of judicial laws and the updating of others (such as the Law on judges,
the Law on Public Prosecution, the Law on the High Judicial Council or the Law on Courts
Organisation) were adopted in the last years and have contributed to substantive changes
in Serbia’s judicial system. But, as Vida Petrovic Skero, President of the Supreme Court argued
in an interview in 2008:

although an important set of judicial laws has been adopted, they were not implemented,

the law on judges has been altered eleven times and the implementation of legal regulations

pertaining to the law on Organisation of Courts has been deferred eight times. (Avramovic and

Naas 2008)

The judicial reform in Serbia has followed the path that has been pointed out by the EU,
however, several problems regarding the independence of the judiciary or the impartiality
and accountability of judges still persist. While the attention of the international community
to rule of law issues is strong, domestic political support remains precarious. For instance,
across the region, the party inclinations of judges play an important role in determining
who will be appointed, and there are reports of political interference in the work of prose-
cutors and judges (Markovich 2008, 523). Problems with the judiciary also include the low
level of expertise among judges in issues related to EU integration, and a big backlog of
cases (Eriksen and Kalleberg 2009, 34). One less often mentioned challenge is how judges
themselves perceive theirindependence: independence is often seen as a privilege of judges,
rather than as a privilege and right of citizens in a democratic state based on the rule of law
(Roos in Eriksen and Kalleberg 2009, 34).

The mission of the judiciary is the realization of the principle of constitutionality and
legality and the protection of individual rights and interests (Begovic and Mijatovic 2001,
82).The awareness of citizens that judiciary organs do not act legally and that they are prone
to influence, leads to the deterioration of legality and social morals. Corruption in the judi-
ciary has, as a rule, a double undesirable result: on one hand, it ruins the judiciary system as
a vital element of state authority, and on the other hand, it corrupts the legal functioning
of relations in the sphere from which it came to the judiciary.

According to the European Commission (2013a, 40), “the constitutional and legislative
framework still leaves room for undue political influence” over the judiciary, in particular as
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regards Parliament’s power to appoint judges and prosecutors and its direct participation
in the work of the High Judicial Council and the State Prosecutorial Council.* Since “allega-
tions of corruption in the judiciary persist” (European Commission 2013a), both these insti-
tutions need to be strengthened and accountable, due to the fact that these are the bodies
mandated by the constitution to guarantee the independence of the judiciary in Serbia.’
Therefore, while formal institutional and organizational frameworks and capacities are in
place, Serbia’s performance is not yet considered to be at required European standards.®

Two complex problems

Corruption and organized crime are considered a threat to stability and good governance
in Serbia. They are a real obstacle to democratic stability, sound and accountable institutions,
the firm establishment of the rule of law and economic development in the area, and as
such are a source of major concern for Serbia.

Corruptionisan act or acts undertaken with the deliberate intent of deriving or extracting
personal and/or private rewards against the interests of the state (Hope 1997, 89-90). Nye
(1967, 419) sees corruption as “behaviour which deviates from the formal duties of a public
role because of private-regarding ... pecuniary or status gains; or violates rules against the
exercise of certain types of private-regarding influence.” The definition of corruption, in this
instance, relates to the duties of public office and hence it is conceptualized in a political
context (Heidenheimer 1977). Widespread corruption is a sign that the state is functioning
poorly (Rose-Ackerman 1997, 5). It therefore signifies not only a failure of ethical leadership
but of governance as well (Hope and Chikulo 1999). The problem of corruption also lies at
the intersection of the public and private sectors. Domestic and external private interests
wield their influence illegally in order to benefit from opportunities for corruption.

The literature on transitional states identifies two major types of corruption, which hinder
democratization: administrative corruption (private payments to help gain favourable treat-
ment) and state capture (illicit payments made by individuals or groups to officials in order
to influence various rules and procedures, such as buying of legislative votes and influencing
court decisions) (Cohen 2003, 12). This damages trust in institutions, the perceived authority
of politicians and the democratic process as a whole.

According to Transparency International (2011), corruption is one of the greatest chal-
lenges of the contemporary world, which “undermines good government, fundamentally
distorts public policy, leads to misallocation of resources, harms the private sector and private
sector development, and particularly hurts the poor” However, Transparency International
also recognizes that controlling corruption will only be successful if there is far-reaching
cooperation from a wide range of stakeholders, in society at large, including the state, civil
society, the private sector, and international institutions.

Serbia was ranked 72nd out of 177 nations on Transparency International’s corruption
perception list in 2013 (Transparency International 2013). Also, the EU Progress Report on
Serbia points to corruption overall as a major challenge and as typically embedded in the
state (European Commission 2013c). The problem of “state capture” - that institutions, instru-
ments and the power of the state are being used by special interest groups to further their
own particular interests rather than the public good for which they were supposedly elected
- is thus an important backdrop to understanding the nature, scope and challenges of
corruption in Serbia (European Commission 2013b, 37). According to Pesic (2007, 6),
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“state-capture”in Serbia has a structural character. In collusion with each other, the political
and economic elites have created an informal system to protect their interests.”

EU funding has supported important improvements in Serbia’s institutional framework
for fighting corruption: better laws, the establishment of anti-corruption agencies and strat-
egies, action plans for information and prevention activities, and the addressing of conflict
of interest issues in public administration. But, also in this case, the big challenge is the
genuine implementation of laws. As the representative of a non-governmental organization
in Serbia argued, some of Serbia’s main problems are “the violation of anti-corruption laws,
the lack of sufficient capacities on the part of the supervisory bodies charged with their
implementation, and insufficiently transparent decision-making processes”8

The new strategy adopted for the period 2013-2018, aims for:

both a structural approach dealing with issues such as good governance, independent institu-

tions, internal and external audit and control, and protection of whistle-blowers, together with

a sectoral approach addressing corruption in the most sensitive sectors such as public procure-

ment, urbanism and spatial planning, the judiciary, police, education and health. (European

Commission 2013a, 41)

This is considered extremely important because its implementation “will test Serbia’s
preparedness and willingness to proceed forward” (European Commission 2013a, 41).

Political conditionality from Brussels is important in creating legislation and establishing
institutions, but only as an external motivation. The fight against corruption must find roots
in the life and feelings of the common people. And it is here that conditionality reveals its
limitations. As Duyne (2013, 82) argues, “the internal motivation must come from the people:
they can either be resigned to corruption, be part of it, or make their dissatisfaction known,
for example during elections.”

The lack of trust in public institutions such as the political parties or courts destabilized
the democratization process. In Serbia, 77% of the citizens consider the political parties
corrupt (UNODC 2011). And, according to Duyne (2013, 83), “in the perception of the people
little has changed.” According to a representative of a non-governmental organization in
Serbia, “corruption is a serious concern. It is widespread particularly in public procurement
and privatization”?

Until 2001, Serbia did not have a coherent anti-corruption policy (Fatic in. Kostadinova
2012, 172). Only after Milosevic did the country undertake important steps to improve its
governance and Serbian anti-corruption legislation developed in line with European stand-
ards (Kostadinova 2012, 172). Provisions on corruption were set out in the Criminal Law of
the Repubilic of Serbia and in the Criminal Code (2005), which came into force in January
2006. This entire anti-corruption legislative framework was improved after Serbia’s adhesion
to the Council of Europe, and to the Group of States Against Corruption (GRECO), both in
2003. Moreover, Serbia became part of the Council of Europe Criminal Law Convention on
Corruption and of the United Nations Convention against Corruption in 2005. Several organs,
such as the Anti Corruption Council (2001), the Public Procurement Office (2003), the State
Audit Institution Ombudsman (2005) and mobile anti-corruption teams were established
and the role of the state in the economy was reduced. These all constitute important devel-
opments, though they have failed to change people’s negative perceptions. According to a
TNS Medium Gallup poll from June 2012, almost 87% of citizens think that Serbian politicians
lack the political will to fight corruption because they benefit immensely from it. The most
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corrupt institutions in Serbia, according to one opinion poll, are political parties (77% of
respondents), health care (74%) and government and judges (69%) (BTl 2014).

During the last decade, a mixture of some progress and much stagnation can be observed
which leads some authors to claim that “there is little interest, both within the government,
but also civil society in participating (in the fight against corruption)” (Trivunovi¢ 2007, 73).
According to Duyne’s (2013, 86) conclusions, a“sizeable part of the population has personal
experience with corruption, which they may consider as a nuisance, but not as the most
prominent problem for themselves or society in general” And, although people disapproved
of this kind of act, bribes happen in a voluntary manner (85% of the respondents in a Gallup
survey admitted to have taken the initiative) (Gallup cited in Duyne 2013, 86). The negative
perception of public officials leads citizens to indifference and to believe that“no one cares,’
not even the government.

To combat this public indifference, the Anti-Corruption Agency'® has initiated a public anti-cor-
ruption awareness campaign: “was submitted 2112 public authorities’ integrity plans and has
developed and is applying corruption risk analysis of draft legislation” (European Commission
20134, 41). In addition, it also increased its activities in the field of training and education, and
its cooperation with some stakeholders (European Commission 2013a, 41). Investigations into
corruption cases have been stepped up, especially in high-level cases, resulting in criminal charges
of former ministers, businessmen and judges (European Commission 2013a, 41).

Another threat to good governance in Serbia is organized crime. Over the decades, organ-
ized crime has been conceptualized in terms of groups, networks, as well as “enterprise crime”
(Levi 1998). It refers to criminal activities such as production and trade of narcotics, illegal
prostitution, trafficking of human beings or human organs, trafficking stolen cars and radi-
oactive materials, and money laundering. The United Nations Convention against
Transnational Organized Crime (2004) defines an organized crime group as a “structured
group of three or more persons existing for a period of time and acting in concert with the
aim of committing one or more serious crimes or offences in order to obtain, directly or
indirectly, a financial or other material benefit.”

The main goal of organized crime is to acquire profit (Grubac 2008, 29). It is a planned,
long-term and jointly profitable activity of a number of persons, which is performed across
state borders to that end. Although there is no general consensus on the concept, all agree
thatitis a special type of criminal offence, an “extremely dangerous, sui generis and complex
form of delinquent behaviour, which undermines the foundations of modern state and the
main principles of democratic system” (Grubac 2008, 29-30). Organized crime is established
as a system parallel to the state, and it can be marked as an association operating outside
control of the public and of the government (Grubac 2008, 30). It is particularly dangerous
when it tries to“take over and control main state institutions” (certain ministries, parliament,
courts, police), and it undermines citizens’ trust in the state (Grubac 2008, 31).

According to Grubac (2008, 39), “large-scale organised crime in all its forms emerged in
Serbia at the beginning of the 1990s."The dissolution of socialist Yugoslavia, the Croatia and
Bosnia Herzegovina civil wars, and the sanctions imposed on Serbia and Montenegro by the
international community have contributed to the increase in organized crime (Grubac 2008).
To maintain political power, the Milosevic regime “accepted” organized crime as a means of
obtaining money and arms for the country.' The interaction or even complicity of authorities
with criminal organizations was hardly disguised. Corruption, and misappropriation of state
funds were rampant while the population became impoverished (Pesic 2007). Thus, the state
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was fully integrated in crime, and vice-versa. To this purpose, Stojarova (2007, 99) argued
that “Serbian organised crime lived in symbiosis with the state and both players profited
from this symbiosis.” Criminal activity is treated as a “normal occurrence” (Grubac 2008, 41).
The situation began to change only after the assassination of Zoran Djindjic, whose priority
was to fight organized crime and to promote the rule of law in Serbia, in 2003 (RFE/RL 11
March 2013). According to Dallara (2008, 164), at this time, “the role of military and paramil-
itary forces, and their connection with organised crime, emerged with dramatic clarity.”
Slowly, the raising of awareness on the special danger of organized crime to the general
interest of the state began to gain form.

Some improvements were achieved in this particular area. In July 2003, a Special Court
on Organised Crime within the Belgrade District Court was established, in order to deal with
some cases of drug trafficking, and on Mach 2009 Serbia adopted the National Strategy to
Fight Organised Crime. Nevertheless, according to the European Commission report (2013a,
51) “organised crime remains a serious concern in Serbia.”

Organized crime threatens the stability of the country. The weak structures of the state
encourage the threat of criminal activities, due to the “ease with which criminal organisations
are able to penetrate the state and its institutions”.'? The level of infiltration by organized
crime into state structures threatens democracy, democratic institutions and public confi-
dence (Stojarova 2007, 92). Corruption enables the infiltration of organized crime into society
because corrupted political elites do not effectively fight organized crime, due to mutual
interests (Stojarova 2007, 92).

According to a EUROPOL report (2013, 12), the Balkans are considered to be a well-known
route used by organized criminal groups. This report argues that this route has long ago proved
to be a low-risk route for organized criminal groups, where the port of Constance in Romania,
and the channel Rhine-Main-Danube are the main entries into the EU (Europol 2013, 12).

In conclusion, although some progress in Serbia’s path towards the EU, judicial reform
and the fight against corruption and organized crime are still identified by the European
Commission (2014) as the main problems of the transition process in Serbia.

Good governance in Serbia implies not only having legal frameworks, but also practices
of decision-making aligned with European principles regarding reliability and predictability
(legal certainty), openness and transparency, accountability, and efficiency and effectiveness.
These principles are not simply ideas. They must be embedded in institutions and processes
at all levels. Actors in the public sphere should be legally obliged to comply with these
principles, which must be defended by independent control bodies, by systems of justice
and judicial enforcement, by parliamentary scrutiny and by citizens.

Serbia remains vulnerable to both phenomena of corruption and organized crime.
Corruption remains widespread in all sectors. This situation results from “inadequate inves-
tigations by police, corrupt judges and politicians, insufficient sentencing and a lack of coor-
dination of anti-corruption efforts”'? Although there are efforts to improve the legislation,
most of them are instigated from outside, rather than by local governments’ awareness of
the social and economic cost inflicted by the activities of organized criminals. According to
a Serbian judge, “the country needs law enforcement agencies, and needs to create regional
networks for fighting organised crime”' Also as the State Secretary of the Serbian Ministry
of Internal Affairs Vladimir Bozovic argued:

a successful fight calls for the constitution of an anti-corruption coalition on the level of the
entire society which will comprise both the government bodies and the non-governmental
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organisation sector, the church, religious communities and the young, with the support of the

media. (In Serbia 2013)

The legacies of the conflicts of the past, which have led to a certain degree of “state cap-
ture” by organized crime, still express themselves in a relatively low degree of political stability
and a high level of economic crime (Benedek 2010, 10). This means that organized crime
has an interest in maintaining the “status quo” as regards this situation. From this it follows
that improving the rule of law and good governance are a means of building trust and
confidence in citizens.

Conclusion

Despite all efforts and the growing number of laws and regulations, judicial backlogs, cor-
ruption and organized crime, continue to hamper reforms in Serbia, mainly due to the lack
of implementation and compliance with existing laws. There is a gap between established
norms and institutions, and how things are getting done in practice.

Although law is often an essential first step in reform, there is a long-standing practice in
the region of passing a law, often under EU pressure, without considering its connection to
life and society or its interaction with other laws. Too often projects focus only on formal
legal aspects, without regard to implementation or to the necessary internalization of values
or policies that a piece of legislation is meant to promote. Adopting new legislation without
enforcement capacity has not only created a mismatch between intentions and real change,
but also an incentive to bypass and disregard the law.

Legislative activity took place in the last decade in Serbia, especially after 2003, when
Serbia joined the Council of Europe and embraced the EU accession process as a priority.
Conditionality has played a crucial role in influencing Serbian legislation in important areas
of the state and we can thus argue that it has contributed to build a government bound by
the rule of law, which is vital to good governance. But this is a gradual and difficult process,
involving changes to long-standing practices, entrenched interests, cultural habits and social
norms. Conditionality can contribute to better governance but does not control behaviour
or mentalities.

Two of the most complex problems in Serbia, corruption and organized crime, contribute
to the lack of trust of the citizens in existing institutions, undermine and erode the existing
system of values, and overall, foster disorientation and uncertainty. According to the
Eurobarometer EB 79 (2013), majority of Serbs tend to not trust in national political insti-
tutions (67% do not trust in the national government and 70% in the national
parliament).

For now, the main concern is the effective implementation of these laws. Despite all
efforts and the growing number of laws and regulations, the lack of efficiency and inde-
pendence of key institutions, and the levels of corruption and organize crime continue to
hold back reforms and put in danger the sustainability of the reform process. Knowing that
the criteria of the EU require prospective members such as Serbia to have institutions that
guarantee the rule of law, on paper and in practice, it is central to strengthen compliance
and the enforcement of existing laws in order to attain an environment of good governance
in Serbia.
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Notes

1.

10.

11.

12.

13.

14.

The Western Balkan countries are: Croatia, Bosnia-Herzegovina, Former Yugoslavia Republic of
Macedonia, Serbia, Montenegro and Albania.

The use of the term“good governance”was initially articulated in a 1989 World Bank publication
entitled “Sub-Saharan Africa, From Crisis to Sustainable Growth. A Long Term Perspective
Study.”

Legal institutions can be defined as rules that govern relationships between different
agents of the society. They refer to the institutional framework that underpins contractual
relationships in a society and encompasses not only laws and their enforcement, but also
norms and values.

The independence of the court system is a particular concern throughout the Western Balkans.
The threat to this independence comes from several sides. From the state, it is primarily through
the control of the budget for the court system, and/or the appointment or termination of
judges and prosecutors and finally in exerting political pressure in specific court rulings. From
the private sector, it is through the buying or influencing of legislation and/or outcomes in
court cases, though this issue seems to be of much less concern in the region than the threat
of state interference and influence.

The High Judicial Council is responsible for appointment and dismissal of judges. The State
Prosecutors’ Council provides for and guarantees the independence and autonomy of
prosecutors.

Interview conducted with a representative of a non-governmental organization in Belgrade
(March 2014).

For Pesic (2007, 6), the “most important ‘capturing’agents are the political party leaderships
who have seized huge state property including public companies, public offices and
institutions for their own interest” And he adds “acting in accordance with the ‘state capture
system’ is highly beneficial to political parties, since it provides them with substantial
donations, a way to ensure loyalty from party members, and potentially a competitive edge
in elections” (Pesic 2007, 58).

Interview conducted with a representative of a non-governmental organization in Belgrade
(March 2014).

Interview conducted with a representative of a non-governmental organization in Belgrade
(March 2014).

The Agency was established in January 2010 and is an autonomous and independent state
body accountable to the National Assembly of Serbia.

As Anastasijevic (2006, 2) argued “the regime of Slobodan Milosevic was not only corrupted,
autocratic, and criminalised: it was a criminal regime, whose whole security sector was deeply
involved not just in war crimes, but also in classic forms of organised crime: drug and weapons
trafficking, extortion, kidnappings, and targeted assassinations”.

Interview conducted with a representative of a non-governmental organization in Belgrade
(March 2014).

Interview conducted with a representative of a non-governmental organization in Belgrade
(March 2014).

Interview conducted with a Serbian judge in Belgrade (March 2014).
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